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 To review whether or not a reasonable decision 
was made

	To review whether or not a fair procedure was followed

	To consider any new information, new material or 
new arguments

Three functions of  
an appeal

What to do when you get it

wrong
by Shabana Ishaq, a practice management consultant in the BDA Practice Support Team. 
Shabana trained as a solicitor and advises general dental practitioners on associate contracts  
and a wide range of employment and other law

“ Employers and managers are fallible 
and can sometimes be too close to 
the issue. Appeals enable you to 
take a step back, look at the matter 
again, and show that you deal with 
disciplinary issues conscientiously.”
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Employees 
who have 
received 
a formal 

disciplinary warning, 
or who have been 

dismissed, have the 
right to appeal against the 

outcome of the disciplinary 
hearing. They may: think that 

the disciplinary action against 
them was wrong or unjust; 

believe the disciplinary sanction 
imposed was too severe or was 

inconsistent; or have new information 
for the practice to consider. 

Appeals – where the practice will be 
called upon to reconsider its disciplinary 
decision – are an important safety valve 
in the disciplinary process. Employers 
and managers are fallible and can 
sometimes be too close to the issue. 
Appeals enable you to take a step back, 

look at the matter again, and show 
that you deal with disciplinary 

issues conscientiously. And 
the legal side is clear – a 
dismissal is likely to be 

deemed unfair if no 
appeal was allowed. 

But an appeal 
hearing is not a 
just re-run of 
the disciplinary 

meeting. It has 
three new functions 
(right) and 

depending upon the 

reasons the employee gives for making the appeal there 
could be a number of things you should do. 

A disciplinary decision could be challenged on 
the basis that it was unreasonable to conclude on the 
information available that the employee committed the 
act of misconduct in question. So, you may need to look 
to see if all relevant information was considered at the 
initial disciplinary meeting. 

You may need to double check there were sufficient 
grounds to justify the decision. 

This is not a question of whether or not another 
person hearing the appeal would have made the same 
decision. It is a question of whether or not the original 
decision was reasonable: one that makes sense on all the 
information available. 
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Key message
Most appeals will be rejected 
and the original sanction will be 
upheld. The person hearing the 
appeal should write to the employee and 
explain why the appeal has been rejected. 
If it goes to a tribunal, the judge will 
simply want to know that the process has 
been fair; that there has been an appeal; 
and that the decision-makers have made 
sensible decisions

“ Sometimes the appeal will be 
upheld and a letter giving the 
full reasons for the change in 
decision must be given to the 
employee. It does not need 
to be apologetic but should 
clearly set out the exact 
reasons for the change.”
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 They may think the disciplinary action 
was wrong or unjust

	They may believe the sanction was 
too severe or was inconsistent

	They may have new information for 
the practice to consider

Why an employee 
might appeal

 Check that all relevant information 
was considered at the initial 
disciplinary meeting

	Check that there were sufficient 
grounds to justify the original decision

	Check that the employee was given 
proper notices and all relevant 
information

	Check that the investigation into the 
matter was sound

	Check that the employee was told they 
could appeal, how they could do so, 
and the timescale in which to do so

Initial checklist

And you need to check the employee was 
given proper notices with all the relevant 
information in enough time. Make sure the 
practice followed its written disciplinary 
procedure. Check that the investigation into 
the matter was sound and that the practice 
spoke to all the right people (see www.bda.
org/bdanewsonline Be fair – and be seen to 
be fair, November 2013, page 12). If there 
were problems with the procedure, the 
appeal can be a chance to fix the error.

Give careful consideration to any 
new information, new material or new 
arguments brought up by the employee: a 

medical report may be produced; or 
another member of staff might 

change their story.

Letter must mention appeal
The letter telling an employee of their 
disciplinary sanction or dismissal must 
have clearly said that they can appeal 
internally against that decision. It should 
have told them that they must put their 
appeal in writing to the employer and 
generally have given them around two 
working weeks from receiving the letter in 
which to prepare and submit their appeal. 

Meeting should be face to face
The appeal should be considered at a 
face-to-face meeting (with the employee 
bringing a companion, if they want, 
see www.bda.org/bdanewsonline Tell 
companions their role from the outset, 
July 2013, pages 6-7). On rare occasions 
where an employee is unwilling or too 
incapacitated to attend an appeal hearing, 
the appeal can be considered on paper. Ask 
for full grounds for the appeal in writing 
from the employee with all evidence and 
statements in support. 

Try to get someone other than the 
person who conducted the disciplinary 
hearing to consider the appeal. This is a 
good way to demonstrate that you deal 
with these issues fairly and impartially. 
But in small businesses, such as practices, 
doing this is not always easy: there may 
not be that many people involved in 
disciplinary processes. 

In a partnership, one partner 
could handle disciplinary matters 
and the other any appeals. Or 
the practice may need to ask an 

associate or someone external to 
hear an appeal. The latter could be 

a dentist from another practice or a 
local small-business owner, who would 

be prepared to give a couple of hours 
to hear an appeal. Or you could pay your 

practice accountant or solicitor to consider 
the appeal. 

You just need someone who can 
intelligently assess the facts, chair a 

meeting, 
come to a 
reasoned decision, 
and communicate those 
reasons. But they need to be 
someone with the moral courage to 
tell you got it wrong if that proves 
to be the case, and someone whose 
view you would respect if they did 
tell you that.

Changing your mind
Sometimes the appeal will be 
upheld and a letter giving the 
full reasons for the change in 
decision must be given to the 
employee. It does not need 
to be apologetic but should 
clearly set out the exact 
reasons for the change. If the 
appeal was against dismissal, 
the dismissal is effectively 
erased from history and the member of 
staff is still employed. They will need to 
be paid their normal pay for the period of 
their dismissal. 

Awkward? Yes. But, we have all had 
awkward situations. A little discussion 
can help. The employee may just be 
pleased to have their job back or to have a 
warning erased and be grateful their boss 
understands that a mistake was made.

But most appeals will be rejected and the 
original sanction will be upheld. Here, the 
person hearing the appeal should write to 
the employee and explain why the appeal 
has been rejected. If it goes to a tribunal, 
the judge will simply want to know that the 
process has been fair; that there has been an 
appeal; and that the decision-makers have 
made sensible decisions. ◆
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